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OYHOAMEHTAJIbHbIA XAPAKTEP
NMPUHUUNNOB NPAXXOAHCKOIO NPABA

N AONYCTUMBIE NMPEAEJIbl UX OTPAHUYEHUA
(HA MATEPUAJTAX POCCUU U BEJIAPYCW)

Annomayus: Bnepsvie 3a 6cro ucmopuro omeuecmeeHH020 paxicOaHCKo20 npasga NPUHYUNLL MEKCHYATbHO 3AKPENeHbl 6
2PAadANCOAHCKOM 3aKOHOOAMENbCMBe ¢ NPUOAHUEM UM CHIAMYCd €20 OCHOGHLIX HAYAl. 3aKOHOOAMeNbHOe NPUSHAHUE NPUH-
YUNog epanicoancko2o npasd, ¢ 0OHOU CIMOPOHbL, CINAI0 OMNPAGHOU MOYKOU CMAHOBNEHUA HAYUOHATLHOR0 SPAANCOAHCKO20
3axonooamenvcmea Poccuu u benapycu, a, ¢ Opyeoii — akmyaausuposano npoonemy e2o popmuposanus 6 COOmMeemcmeuil
€ NPOOEKNAPUPOBAHHBIMU OCHOBHBIMU HAYAIAMU, 8AACHOU COCABNAIOWEll KOMOPOU ABNAEMCA peuieHue 8onpoca 0 00-
RYCIMUMOCTU 02PAHUYEHUT NPUHYUNOE KAK (DYHOAMEHMAILHBIX NOI0NCEHUll 3aKoHooamenvcmea. Ha ocnose ananusa
3akonooamenvcmea Poccuu u berapycu, a maxace nonoscenutl npagosol OOKMpUHbl, Aemopbl CIamui RPeOnPUHUMAIOM
NONBLIMKY onpedenuntb 00NyCmumble npedeibl 0ZPAHUYEHUs OCHOBHbIX HAYAT 2PANCOAHCKO20 3aKOHOOAmenIbCcmed, a mak-
JHce BHOCAM PO NPEONOAHCEHUTE NO COBEPUUEHCINEOBAHUIO 3AKOHOOAMENLCMBA C YUemOoM mpedo8anuli e20 OCHOBHBIX HAYAL.
Buiosuzaemces me3suc 0 mom, 4mo npUHAIMUIO peuerus 0 66e0eHUl TNeX UTU UHBIX 0SPAHUYEHUT NPUHYUNOS 2PAHCOAHCKO20
npasa, O0IHCHA NPeOutecmao8amy OYEHKA UX ONPASOAHHOCTIU ¢ MOYKU 3peHUs OANAHCA YACMHBIX U 00UeCTNBEHHBIX UHMe-
pecos. 3akoHo0amento HaoneHCUm HeyKOCHUMENbHO C1e008amb NPAGIIY 8 COOMEEMCIMBUL ¢ KOMOPbIM 1H060e 0paHuteHue
APUHYUNG OONHCHO YCIMAHABTUBAMBCA MOALKO HA OCHOBAHUU 3AKOHA U 6 coomeemcmesuu ¢ Koncmumyyuetl cmparoi.

Abstract: For the first time in the history of Russian civil law, civil law principles have been enshrined verbatim in legisla-

‘

tion, giving them °first principle’ status. On the one hand, legislative recognition of the principles of civil law has become
the starting point for the development of national civil law legislation of Russia and Belarus. Conversely, it has brought
to the fore the problems of such development in accordance with the declared first principles, an important component of
which is the question of the acceptability of restrictions on principles as fundamental provisions of the legislation. Based
on an analysis of the legislation of Russia and Belarus, as well as statements of legal doctrine, the authors attempt to
define acceptable limits on the restrictions of the first principles of civil law, as well as make a number of suggestions to
improve the legislation to meet the first-principle requirements. They argue that the decision to introduce restrictions of
the principles of civil law must be preceded by an assessment of their justification in terms of the balance between private
and public interests. It behoves legislators to strictly follow the rule that any restriction of a legal principle should be
created only according to law and in accordance with the Constitution.

Knouesnle cnosa: cpasicoancroe npaso, 2pancOanckoe 3ak0OH00amenbCmeo, 0ZPaAHUYeHUe RPUHYUNOS, NPABOGAsL HOPMA, NPUH-
Yunvl npasa, 2padicoancKue npasd, npagosdsi CUCMeEMd, 3auuma npaes Yeio8exd, 00UecmeeHHble UHIMEPEChl, OZPAHUYCHUE NPAS
Keywords: civil law, civil law legislation, restrictions on principles, rule of law, principles of law, civil rights, legal system,
protection of human rights, public interest, restriction of rights

COBETCKOM IUBUIIMCTUYECKON TOKTPUHE Tpaju-
[HOHHO TOCHOACTBOBABIIUM SIBJISLICS B3TJISAI Ha
MPaBOBBIC TPUHIIUIIH KaK Ha (pyHIaMEHTAIbHBIC
MOJIO’KEHHU I, B KOTOPBIX OTPaXkaloTCsl OCHOBHBIE CBOMCTBA,
crienu(uUecKre KauecTBa Mpapa, MPOsBISICTCS €ro CyIil-
HocTh!. CerofHs BHIBOA O (yHIaMEHTAIBHOM XapaKTepe
TPakTaHCKO-ITPABOBBIX MPHHITUIIOB OCHOBAH HE TOJIBKO Ha
TEOPETHUYECKUX HCCICTOBAHUIX YUCHBIX, HO M BBITEKACT
W3 JICWCTBYIOMIET0 3aKOHOMaTenbcTBa. B 'pakmanckom

! Anexcees C.C. TlpoGneMbl TEOPHH IpaBa: Kypc JEKIUA: B 2 T. —
Ceepaiiosek, 1972. T. 1, C. 10
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konekce Poccuiickoit demeparuu (nanee — I'K Poccun) n
B ['paxxmanckom xoxekce Pecriydnuku bemapycs (nanee —
'K Benapycwu) cofiepiKaTcsi CTaThbU, KOTOPbIE HA3BIBAIOTCS
«OcHOBHBIC Hayaja T'PakJIaHCKOTO 3aKOHOAATEIIHCTBAY
U 3aKPCIUISIOT CUCTEMY T'PakKJIaHCKO-IPABOBBIX MPHH-
uunoB B kauecTBe TakoBbiX (cT. 1 'K Poccum; cr. 2 TK
Benapycu)®. To 06CTOATENBCTBO, YTO IIPUHIKITAM IIPUIAH

2 I'paskmanckuii kogeke Poccuiickoii @enepanun // Koncynsrantl o
http://www.consultant.ru/law/doc/gk/

3 I'paxkaanckuit kogexe Pecnybnuku benapycs: Ipunsit Ianatoii
npezacraButeneit 28 okt. 1998r.: Onobpen Cosetom Pecri. 19 HosO.
1998r.: Odurr. uza. — Munck: HIIIH, 1999. — 511 c.
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CTaTyC OCHOBHBIX HauaJI I'PakJaHCKOTO 3aKOHO/IATEIbCTRA,
03HAYaeT, YTO OHHM 001a1a10T OOJIbIIEH HOPMATHBHOCTEIO,
YCTOWYMBOCTBIO M CTAOMIIEHOCTBIO IO OTHOIICHHU IO K MHBIM
IOPUINYECKUM HOpMaM.

OpHaKo, Kak yOeTUTEIBHO CBHACTEILCTBYET IIPaBO-
MIPUMEHHUTENbHAS IPAKTHKA, 3aKOHOJATEIbHOE 3aKpETlIe-
HUE TPaBOBOTO TPUHIIAIIA HE SBIISETCS 0€3yCIOBHBIM CBHU-
JIETEIILCTBOM €r0 OKOHYATEIBHOIO TIePEeX0/1a B MPAKTHYE-
CKYIO0 IJIOCKOCTb. K coxkasieHuto, Bce ere Hepe Ky Cllydau,
KOTI/Ia B IIpoliecce pa3padoTKH KOHKPETHBIX HOPMAaTUBHBIX
MPABOBBIX aKTOB TPEOOBAHNU I IPUHIIMIIOB 3aKOHOATENIEM
HE YUYUTBHIBAIOTCS, B PE3yJIbTATE YETO IPABOBBIC HOPMBI
MpOTHBOpEYaT TPeOOBAHMUAM OCHOBHBIX Hadail. Mexay
TEM, KaK BecbMa TouHO 3ameTn P.3. JIuBmui, «paBoBblie
MIPUHIHUIIEL TOJIBKO B TOM CIIydae MMEIOT IOPUIAMYECKYIO
LIEHHOCTb, €CJIN OHM OYyIyT peajn30BhIBATHCS Yepe3 KOH-
KPETHBIE TPABOBBIC HOPMBI KOHKPETHBIX OTpACIiei mpaBa®.
MBI pa3zenseM MHEHHE YUCHBIX, KOTOPBIE MOIaraloT, 4To
PYKOBOACTBO TPeOOBAHNSIMH IPUHITUIIOB, X yYE€T B IIPO-
1iecce MpaBOTBOPYECKOH eI TEIBHOCTH IIPHAATY T KOHIIETI-
TyaJbHBIH XapakTep I'pakJaHCKOMY 3aKOHOJATEIbCTBY,
obecriedaT CUCTEMHOCTh M €IMHCTBO I'Pak1aHCKO-TIPaBO-
BBIX HOPM, YTO B CBOIO OYe€pe[b, Oy/leT CrocoOCTBOBATH
MOBBIIEHUTO 3P (HEKTUBHOCTH TPAXKTaHCKO-TIPABOBOTO
perynupoBaHus®’s,

Ecnu ncxoauThs M3 CHpaBelIMBOrO YTBEPXKIACHHUS O
TOM, YTO IIPUHIIMIIBI BEICTYIIAIOT B KAUeCTBE CBOe0Opas-
HOU HeCy1led KOHCTPYKLUH, Ha OCHOBE KOTOPOM CO3Jar0TCsl
U pCaIn3yIOTCA HE TOJIBKO HOPMbI, MHCTUTYThI U OTPACJIH,
HO M BCSI CHCTEMa IpaBay’, TO MOCTOSHHOE OrPaHUYCHUE
TpeOOBaHMH MPUHIINIIOB CJIENYET PacCMaTPUBATh B Kade-
CTBE YIpo3bl cTaOMIJIBHOCTH ITPaBOBOM cucTeMbl. Bo3HuKaeT
3aKOHOMEpHBIH Borpoc: «Kak paspemnTs npoTuBOpeyne
MeXy (yHIaMEHTaIbHBIM XapaKTepOM ITPaBOBBIX MPUH-
IUTIOB 1 BO3MOXXHOCTBIO UX OI'PAHUYCHU A, U TAC HAXOAATCA
JIOITYCTUMBIE NTPEJIENbI TAKUX OTPAHUUCHUN?)

* Jluswuy P.3. CoBpeMeHHast TeOpHs IpaBa: Kpar. ouepk; Poc. akan.
Hayk, H-T rocynapcTsa u npasa. — M., 1992, C. 195.

> Komuccaposa E. I O6 0CHOBHBIX Havajax IpaxIaHCKOr0 3aKOHOIa-
tenbetBa C. 13-20 // Kypnan poccuniickoro npasa. 2001. Ne 5. C. 13.

¢ Kysneyosa O.A. OOwenpr3HaHHbIC TIPUHIMIIEL 1 HOPMBI MEX/TyHa-
POZHOTO IPaBa — 4acTh MPABOBOI CHCTEMBI, [IPABA HIIH 3aKOHOATEI b~
crBa? // IIpaBoBoe rocynapctso: Teopus u npakruka. 2010. Ne 2. C. 42.

" Kysneyosa O.A. IIpUHIMIIEI IPaXKIAHCKOTO IIPaBa: COBPEMEHHOE CO-
crostaue Borpoca // Biacts 3akona. 2011. Ne 4 (8). C. 87.

8 Martijn W. Hesselink The general principles of civil law: their
nature? Roles and legitimacy Pexum nocrymna:// http://ssrn.com/
abstract=1932146

® Mamysos H.H. Teopusi rocynapcTsa i npasa: yaeOHuk — M.: IOpucTs,
2003, C. 164.
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B MexxayHapOoaHO-IIPAaBOBEIX aKTaX B chepe 3anIuTh
MpaB YEJIIOBEKa, a Takke B KOHCTUTYIUHU ONpeaeIIeHBI
JIOTTYCTUMBIC TIPEICITBI OTPAHUYCHUSI TPUHIIUIIOB ITPaBa.
Tak, B cT. 29 BeeoOel fekaapaiiiy mpas 4ejoBeKa ycra-
HOBJICHO, YTO IIPU OCYIIECCTBJICHUU CBOUX ITPAaB YCJIOBECK
JOJKCH MOABEPraThCs TOJBKO TaKUM OTPAHHMUYCHUSIM,
KaKWe yCTaHOBJICHBI 3aKOHOM HUCKIIOYUTENBHO C IETBI0
o0ecTieUeHUS OJDKHOTO MPU3HAHUS W YBAXKCHUS MIPaB
u cBOOOJ NPYTUX W YJOBJICTBOPCHHS CHPaBEIIHBBIX
TpeOoBaHU MOpain, 0OIECTBEHHOT'O MOPsIIKa U 001I1e-
ro 0JIarOCOCTOSHHUS B JEMOKpaTHUeCKoM obmiecTBe'’.
B cootBercTBuu ¢ Koncturynueit Poccuiickoit penepa-
WY IpaBa U CBOOOJBI YeJIOBEKa W T'pakJaHWHA MOTYT
OBITH OTPaHUYCHBI (eZePaTbHBIM 3aKOHOM TOJIBKO B TOH
Mepe, B KAKOW 3TO HEOOXOIMMO B IICJISX 3aIIUTHl OCHOB
KOHCTHTYIIHOHHOTO CTPOSI, HDABCTBEHHOCTH, 3[0POBbSI,
NpaB U 3aKOHHBIX HHTEPECOB IPYTHUX JIHI], obecrede-
HHUSL 00OPOHBI CTPAaHBI U OE30MACHOCTH TOCyJapcTBa
(cT. 55)"". AHaOrMYHOE MMOJI0KEHHE 3aKPETIJICHO | B CT. 23
Kouncturyuuu Peciyonuku benapycs'?.

B rpaxxiaHCcKOM 3aKOHOAATEIbCTBE Ha3BaHHBIN KOH-
CTHUTYLHOHHO-IIPABOBOI MPUHIUII peaanu3yeTcs uepes
3aerl’IJ’IeHHBIﬁ B YHMCJIC OCHOBHBIX Hadall I'paX1aHCKOT'O
3aKOHOAATEIbCTBA MPUHIUIT HETOMYCTHMOCTH TPOH3-
BOJIFHOT'O BMEIIaTEIHCTBA B YACTHEIE Jiena: «I paxaaHcKue
IpaBa MOTYT OBITh OT'PAHHYCHBI HA OCHOBAHHH (eiepaib-
HOT'O 3aKOHA M TOJIEKO B TOW Mepe, B KaKOW 3TO HE0OXO-
JIUMO B TEJISIX 3AIIUTHI OCHOB KOHCTHTYIIMOHHOT'O CTPOS,
HPAaBCTBCHHOCTH, 3I0POBbS, IPaB U 3aKOHHBIX NHTCPECOB
JIPYTUX JUI, oOecredeHnst 000pOHBI CTPaHBl M Oe3omac-
HocTH rocymapctBay (cT. | 'K Poccun). Cormacuo ct. 2 'K
Benapycu BMemaTeTbCTBO B YaCTHBIE JIeiIa HE TOMYCKASTCs,
3a MCKJIFOYCHUEM CIIy4acB, KOIJla TAKOC BMEIIATECIIBCTBO
OCYIIECTBIISICTCS Ha OCHOBAHHUM IPABOBBIX HOPM B HH-
Tepecax HallMOHAJbHOW 0e30MacHOCTH, OOLECTBEHHOTO
MOPSI KA, 3aIIUTHl HDAaBCTBEHHOCTH, 3/I0POBBS HACEICHUS,
mpaB ¥ cBOOON Opyrux nuil. HeTpyaHO 3aMEeTHTH, UTO
TEPMUH «3aKOH» 3aMEHEH TEPMHUHOM «IIPaBOBasi HOPMay,
YTO BBI3BIBACT HECOTITIACHE, MIOCKOIBKY KaK CIIPABEIIHBO
otMmeuaeT B.D. SIkoBiies, ir000€, He OCHOBAHHOC Ha 3aKOHE
BMEIIATEJIILCTBO B YaCTHBIC 1I€J1a, ABJIACTCA IIPOU3BOJIbHBIM.
s momy1ieHn s BMEnaTeabCTBa Hy KHO, YTOOBI OHO OBIIO
MPSIMO TIPETYCMOTPEHO 3aKOHOM B BHJE OIPEICICHHBIX

19 BceoOriast JekIiapariiisi pas YeioBeKa: MOJH. TKCT: YTB. U IPOBO3IIIa-
mieHa ['enep. Accamb6ieeit Opr. O6wen. Hammid 10 nek. 1948 . — M., 1996.

" Koncrurynust Poceuiickoii Gpenepannu. Pesxum poctymna: //
http://constitution.ru/

12 Konctutynus Pecnyonuku Benapycs 1994 rona (¢ u3MEHCHUSIMU
1 IONOJTHEHUSAMY, IPHHATHIME Ha PECITyONUKaHCKUX pedepeHayMax
24 Hos6ps1996 1. u 17 okts16pst 2004 r.). — Munck, 2005.
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3aKOHOM ITIOJTHOMOYHH TOTO MJIM MHOTO TOCYIapCTBEHHOTO
opraHa Wiy MpeACTaBUTEINS BIacTu»' . DOpMUPYs HOPMBI
OTPACJICBOT0 3aKOHOIATEIIBCTBA, 3aKOHOAATEIb HE TOTKCH
OTCTYIATh OT KOHCTUTYIIMOHHBIX TPUHIUIIOB. Ha HE00x0-
JHUMOCTbH TIOCTOSTHHOT'O y4eTa ()eHOMEHA OTHOBPEMEHHOT'O
y9acTHs HOPM KOHCTHUTYITHOHHOT'O M OTPACIIEBOTO ITpaBa B
MeXaHU3Me ITPaBOBOTO PETYIHPOBAHUS OOIECTBEHHBIX OT-
HOIICHUH oOpamaeT BHuMaHue u [ A. ['ajkues, oTMedast,
YTO HOPMBI I'PaXkKTAHCKOT'0 3aKOHOIATCIIbCTBA PETYITUPYIOT
OOIIIECTBCHHBIC OTHOIICHHUS 110]] OUTEILHBIM KOHTPOJIEM
KOHCTHUTYIIMOHHBIX HOPM U MIPUHITHITOBY,

[IpuHIUT HETOMYCTUMOCTH MPOU3BOJIBHOTO BMEIIa-
TEIBCTBA B YACTHBIC JIeJIa, C OTHON CTOPOHBI, aJpeCOBaH
MyOIUYHOHN BIIACTH, KOTOPAs TOJKHA BO3JCPKUBATHCS OT
BMEIIATEIHCTBA B YACTHBIC JIe)Ia CyObEKTOB IPaskIaHCKHUX
MPaBOOTHOIICHUH, a C JPYroil CTOPOHBI — yYaCTHUKAM
IPAKIAHCKUX MMPABOOTHOIICHUH, KOTOPBIC O0S3bIBAIOTCS
BO3JIEP)KUBATHCSI OT HE3aKOHHOTO BMEIIATEIbCTBA B Jieja
Ipyr npyra. [IpuHIIUT HEAOMYCTUMOCTH TIPOU3BOIBHOTO
BMEIIATEIHCTBA B YaCTHBIC JeNla MPEAIoIaraeT HeAomy-
CTUMOCTH BMEIIATEIHCTBA B c(hepy MPaBOMEPHOU IMPEJ-
MPUHUMATEIbCKOH IeATeIbHOCTU (PU3MUECKOTO UITH FOPH-
JIUYECKOro Jinia. B Tex ciyyasx, Korja BMEIIaTeIbCTBO B
YJacTHBIE JeTla 00BEKTUBHO HE0OXOIUMO, OHO TOTKHO OCY-
MIECTBIISATHCA B IOPSIKE M HA YCIIOBUSX, TPETyCMOTPEHHBIX
B 3aKOHE [TPH HAJTHIHH JICHCTBUTEIIHHO BECKIX OCHOBAHHI.
Tak, 3aKOHOM MOKET OBITh 3aKPEIJICHO HCKJIFOUUTEIBHOC
MPaBO TOCYIapCTBa Ha OCYIIECTBICHUE OTICIBHBIX BUI0B
JIESITCIIBHOCTH, [IJIs1 BEACHUSI HEKOTOPBIX BUOB MPEIIPH-
HMMATEeJIbCKOH ACATEIBHOCTH HEOOXOIMMO CICIHAIBLHOE
pasperieHne (JIUIEH3UsT) KOMIIETEHTHOTO TOCYIapCTBEH-
HOT'O OpraHa, KOTOPOMY IPEAOCTaBJICHO MPABO OTKAa3aTh
B BBIJIAYC TAKOTO PA3pCIICHHUS, CCIIU 3asBUTEIb HE YIOB-
JICTBOPSICT YCTAHOBJICHHBIM TPEOOBaHUSIM. B HEKOTOPBIX
CITy4asix 3aKOHOAATEIb CYMTACT HEOOXOIMMBIM BMEIIATHCS
B c(hepy YaCTHBIX OTHOIICHHH C IEJIBI0 3aIIUTHl HHTEPECOB
OTIENBHBIX YUACTHIUKOB I'PaXKJAHCKOTO 000pOTa, THO0 75
OTPaHUYCHUS U IIPECCUCHHSI MOHOIIOIMCTUYECKON ACSATEIb-
HOCTH W HETOOPOCOBECTHOW KOHKYpPCHIMH. Takue orpa-
HUYUTEJIBHBIC TIPABHJIa YCTAHABIMBAIOTCS HA OCHOBAHUU
3aKOHa, OTBEUYAIOT HHTEpecaM OOIIeCTBa, CIICA0BATEIIBHO,
HE BBIXOMSAT 3a MPEAEIBl JOMyCTUMBIX OIPaHWYCHUH HC-
CJIeyeMOT0 MPUHITUTIA.

13 I'paxanckoe mpaBo: yuebuuk / O.B. boiikog [u mp.]; mox o0
pen. B.®. Slkosnesa; Poc. akaz. roc. cimyx06s1 npu [Ipesunenre Poc.
Oenepanun. — M., 2003, C. 23.

14 [aoorcues I'A. KOHCTUTYIIMOHHBIE IPUHIHIIBI PEIHOYHON S9KOHOMHUKH:
Pa3BUTHE OCHOB I'PaXKJIAHCKOTO [PaBa B pelieHnsAX KoncturyumonHoro
Cyna Poccniickoit ®enepannu — M., 2002, C. 17.
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OnHako B JEHCTBYIONMEM 3aKOHONATEIHCTBE MBI 00-
Hapy>KMBaeM MTPUMEPBI, KOTOPBIC CBUACTEIBCTBYIOT O He-
OIpaB/IaHHOM OI'pPaHUYEHHUH NMPUHIINIA HEIOMYCTHMOCTH
MIPOM3BOJILHOTO BMEIIATEIbCTBA B YaCTHBIE Jena. Tak, B
1. 2 c1. 392 T'K Benapycu «J{oroBop # 3aKOHOAATEIHCTBOY»
3akperuieHo: «Ecau nmoce 3aKkIioueHus U 10 IpeKparie-
HUS ACHCTBHSI JOTOBOpA MPHHST aKT 3aKOHOAATEIbCTBA,
yCTaHaBJIMBAIOUINI 00s13aTENIbHBIC [IJIs1 CTOPOH INIpaBHIIa,
WHBIE, UM T€, KOTOpPbIC JICHCTBOBAIM IPU 3aKJITIOUCHHUH
JIOTOBOpA, YCJIOBHUS 3aKJIIOYEHHOTO J0rOBOpPa AOJKHBI
OBITH IPUBEACHBI B COOTBETCTBUE C 3aKOHOJATEIHCTBOM,
€cJIM HHOE HE MPEIyCMOTPEHO 3aKOHOAATENbCTBOMY. [Ipn
9TOM IepedeHb aKTOB 3aKOHOATeNbCTBA bemapycn Becbma
3HaunTeseH. Hapsiay ¢ 3akoHamu, IeKpeTamu, yKazaMu U
pacriopspkenusimu [Ipesunenra Pecniyonuku benapycs, B
HEro BKJIIOYEHBI TaKKe IocTaHoBieHus [IpaBurenbcTBa
Pecniy6nuku Benapych, aktel Koncruryuunonnoro Cyna
Pecniyonukn bemapycs, BepxoBaoro Cyna Pecnybnukn
Benmapycs, Bricmero Xo3zsiictBenHoro Cyna Pecrry6mukn
Bbenapych, a Takke Apyrue akThl 3aKOHOAATEIbCTBA 110
peryiaupoBaHui0 rpaxaaHckux otHomeHuil (cT. 3 'K
benapycwn). Takum 00pa3om, Ha 3aKOHOJATEIILHOM YPOBHE
3aKpeIUIseTCs IPHOPUTET 3aKOHOAATEIBCTBA HAJl 0T OBO-
POM, YCTaHABIMBAETCS TTOPSJOK, TPU KOTOPOM IIPaBOBaAs
HOpMa JT1000T0 HOPMaTHBHOTO aKTa MOXKET OTPAHNINBATh
JieficTBHE OCHOBHOT'O Hayajia rpakJaHCKOTO 3aKOHOJIa-
tenberBa. [lonaraem, uto popmynuposka 1. 2 c1. 422 I'K
Poccun «JloroBop u 3akoH» B OOJIBINCH MEpE COOTBET-
CTBYeT TpeOOoBaHMIM Hccienyemoro npuniuna: «Ecmu
MI0CJIE 3aKJIIOUCHHUSI I0TOBOPA MPUHAT 3aKOH, YCTaHABIIH-
BAIOMINN 00sI3aTeIbHBIC AT CTOPOH MPaBUJIA HHBIE, YEM
Te, KOTOPBIE AEHCTBOBAJIN IPH 3aKJIIOYCHHH J0TOBOpA,
YCIIOBHSI 3aKJIFOYEHHOT'O JIOTOBOPA COXPAHSIIOT CHITY, KPOME
ClydaeB, KOT/la B 3aKOHE YCTaHOBIJIEHO, YTO €ro JeicTBHe
pacrpocTpaHsieTcsi Ha OTHOLICHHU S, BOZHUKIINE U3 paHee
3aKJTIOUCHHBIX J10TOBOPOBY.

3aKpeIIeHHBIH B YUCIIe OCHOBHBIX Hadall TpakJaH-
CKOT'0 3aKOHO/IaTeNILCTBA IPHHIIUII PABEHCTBA YYACTHUKOB
I'pa)IaHCKMX IPaBOOTHOILICHUH UMEET 1IEIIbI0 HeJIOMyIIie-
HUE TIPEIOCTABIICHUS OT/IEJIbHBIM y4YaCTHUKAM T'pakiaH-
ckoro 000poTa MPOTUBOpEUAIINX 3aKOHY MPEHUMYIIECTB
n npumieruil. CamMo HaIWM4Me B T'Pa)JTaHCKOM 3aKOHO-
JIATEeTIbCTBE MPEUMYIIECTBEHHBIX IPAB W MPUBIJICTHH HE
MOXKET BBI3BIBATH BO3Pa’KCHUH, €CITH OHH ITPEAOCTABIISIOTCS
JUTSL 3AIIUTHI COIIMAIbHO 3HAYMMBIX 3aKOHHBIX HHTEPECOB,
JUISL TIPUJIaHHUST YCTOWUMBOCTH T'PaKAaHCKO-TIPABOBBIM
OTHOUIEHUM, HALlEJIEHbl HA KOPPEKTUPOBKY HEPABEHCTBA
YYaCTHHUKOB T'PAKJIAHCKUX MPABOOTHOLICHUH, U yCTa-
HaBJIMBAIOTCS Ha OCHOBAaHWM 3aKOHA, a HE MHOTO HOpMa-
THBHOTO IPaBOBOro akTa. Hampumep, ecnu pedb HIeT 0O
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MPEIOCTABICHUN JNOTMOTHUTEIBHBIX IIPABOBBIX TapaHTHH
rpakIaHaM-IIOTPEOUTENSIM WJIH TPaKJIaHAM B MX B3aW-
MOOTHOIICHUSX C peanpuHuMarensmu. Tak, B Pemenun
Koncturynuonnoro Cyna Pecniyonuku benapych «O KoH-
CTUTYLMOHHOCTH YMCHBIICHUSI OaHKaMH B OJTHOCTOPOHHEM
MTOPSIKE MTPOLIEHTHBIX CTaBOK 110 JOTOBOPaM OaHKOBCKOTO
BKJIaaa (memo3uta)» oT 6 HOsOps 2002 r. Ne P-150/2002
yKa3aHO, YTO «HUCXOJs M3 KOHCTUTYIHOHHON CBOOOIBI
JIOTOBOPA, 3aKOHOJATEIb HE BIIPABE OrPaHUYNBATHCS (HOp-
MaJIbHBIM MTPU3HAHUEM IOPUINUECKOT0 PABEHCTBA CTOPOH
Y JIOJHKEH MIPEI0CTABIISITh OMPeIeJICHHbIC TPEUMYIIECTBA
SKOHOMHMYECKH cl1aboil M 3aBUCHUMOH CTOpPOHE, C TEM,
9TOOBI HE IOIYCTUTh HETOOPOCOBECTHOH KOHKYPEHIINN B
cepe OAHKOBCKOM NIESTEIHPHOCTH U PEAIBHO TapaHTHPO-
BaTh B COOTBETCTBUM cO cTarbsimu 13, 22 Koncturyuuu
COOJIOICHUE MPUHIIUAIA PABCHCTBA MPHU OCYIICCTBICHUU
NpEeANIPUHUMATEIbCKON U HHOM HE 3alIpeLEHHON 3aKOHOM
SKOHOMHUYECKON JIEATEIILHOCTUN .

YcTaHOBIICHHEM MPEUMYIIECTBEHHBIX MPAaB MOXKET
MIPECIICAOBATHCS [IeTh CTUMYJIUPOBAHUS PA3BUTHS IPE-
MIPUHUMATEJIBCTBA, B YACTHOCTH MAJIOTO ¥ CPEITHETO OM3HE-
ca, CO3/Iaf0IIEeT0 OCHOBY SKOHOMHUYECKOTI0 0JIATOCOCTOSIHHS
ctpanbl. Tak, @enepanbHbiM 3akoHOM «O0 0COOEHHOCTSIX
OTUYXJCHHS HEJBHKUMOTO HMYTIECTBA, HAXOASAIIETOCS B
rOCyIapCTBEHHOM COOCTBEHHOCTH cyObeKTOB Poccuiickoit
(dbenepanuu WM B MYyHHIUITAIFHON COOCTBEHHOCTH U
apEHIyeMOro CyOBEKTaMH MaJIOTO U CPEIHErO MPEIIPH-
HHUMAaTENbCTBA, M O BHECEHUU U3MEHEHUH B OT/ICIbHBIE 3a-
KOHOJaTeNbHbIe akThl Poccuiickoi peneparum» ot 22 uroiis
2008 1. Ne 159-@3 cyObexTamM Majioro M CPeIHero mpe-
MIPUHIMATEIHCTBA (32 HCKITIOYCHUEM Ha3BaHHBIX B 3aKOHE)
TP BO3ME3THOM OTYY K ICHIH apEHIyeMOT0 UMYIIECTBA U3
roCyJJapCTBEHHOW cOOCTBEHHOCTH cyObekTa Poccuiickoit
Ddenepanuy WK MYHHUITUTIATBHON COOCTBEHHOCTH MPEI0-
CTaBJICHO MPEUMYIICCTBEHHOE MPABO HA MPUOOPETEHHE
TaKOTO UMYIIIECTBA IO PHIHOYHOM IIeHE' .

BwMmecre ¢ TeM He Bcer/ia OTpaHUYCHHUS HCCIETyeMOTO
MPUHIHAIIA MOTYT OBITH ONpPaBIaHBl HHTEpECaMH OOIIIe-
ctBa. Tak, B cooTBeTCTBHM C 4. 2 1. 2 Yka3a [Ipe3unenrta

15O KOHCTHTYLIOHHOCTH YMCHBIICHHS OaHKaMU B OZHOCTOPOHHEM
MOPSIIKE MPOLICHTHBIX CTABOK 110 JOrOBOpaM OaHKOBCKOTO BKJIa/1a (11e-
no3ura): Pemenne Koncrurynnonnoro Cyna Pecri. benapycs, 6 HOs0.
2002 ., Ne P-150/2002 // KoucynsrautlLitoc: benapycs. TexHomorust
I[MPO® [Dnexrponuslit pecype] / OO0 «¥OpCnexrp» Munck, 2013.

106 0cOOEHHOCTSX OTUYXK/ICHHS HEJABHIKMMOTO HMYIIIECTBA, HAXO/Is-
LIErocsi B rOCYIapCTBEHHOH cOOCTBEHHOCTH cyOBeKkToB Poccuiickoit
(benepalyu WM B MyHULIUNAIBHOW COOCTBEHHOCTH M apeHyeMOro
CyOBEKTAMI MaJIOTO M CPEIHETO MIPEANPUHIMATEIIBCTBA, U O BHECCHHUH
HU3MEHEHHH B OT/IC/IbHbIC 3aKOHO/IaTebHbIe aKThl Poccuiickoii (ee-
pauunu: Oenepanbhbiii 3akon ot 22.07.2008 Ne 159-D3 //
http://base.garant.ru/12161610/
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Pecriyonuku Bemapycs ot 18 mrons 2005 . Ne 285 «O
HEKOTOPBIX Mepax IO PeryjJnpoBaHUIO MPEAIpHHUMA-
TEJIBCKOH JIeSITeNIbHOCTIY, JEATEIBHOCTh WHUBUIYaIIb-
Horo npennpunuMarens B Peciyonuke bBemapycs moxer
OCYIIECTBIISITHCS TOJIBKO C MPUBJICYCHUEM YJICHOB CEMbH
1 OJTM3KHUX POJACTBEHHUKOB (CYNpyT (Cynpyra), pOAUTENH,
JIETH, yCBIHOBUTEIIN, YCHIHOBJICHHBIE (YZOUEPEHHBIE), POJI-
HbIe OpaThst U CECTPHI, Ael, 6adka, BHYKH). OUYeBUHO,
YTO MPUBEACHHAS HOpMa SIBISIETCS] TUCKPUMHUHAITMOHHOM
B OTHOILICHWH WHIVBHUAYAIBHBIX MPEAIPUHUMATEICH, He
HUMCHOIIUX YJICHOB CEMbU U 6J'II/I3KI/IX POACTBEHHUKOB, B
YaCTHOCTH, CUPOT.

OOHapyKHUBAIOTCS B 3aKOHOJATENbCTBE TAaK)Ke Orpa-
HUYEHUs IPUHIUIIA PABEHCTBA YYaCTHUKOB IPAYKIAHCKAX
MIPaBOOTHOIICHUH B OTHOIICHHSIX C y4aCTHEM I'OCY1apCTBa
Kak ocoboro cy0bekTa rpaxaaHckoro oobopora. Tak, 3a-
KOHOmaTeIbcTBOM PeciyOmuku benapych npeaycMoTpeHo
MPEUMYIIECTBEHHOE MPaBO MMHCKOTO I'OPUCIIOJIKOMA
Ha mpruoOpeTeHne B COOCTBEHHOCTh COOTBETCTBYIOMIEH
obnactu, T. MUHCKA aKIUi (OJei B YCTaBHEIX (hOHIAX)
XO3SMCTBEHHBIX OOIIECTB C MECTOM HaXOXJCHHS Ha
TEPPUTOPHUH 3TOH 00siacTH, I. MUHCKA: BKIIIOYCHHBIX B
MEPEYHH, YTBEPKAaeMbIe 00JIMCIIONIKOMAMH, MUHCKUM
TOPHUCTIOIKOMOM 10 cornacoBanuto ¢ CoBeToM MUHHUCTPOB
Pecniybnuku Bemapych, KoTopble MPHOOPETEHBI TpaXaa-
Hamu PecrryOnmkn benapych y rocynapcTsa 3a IeHeKHbBIE
CpEJICTBA Ha JIBIOTHBIX YCJIOBUSX (110 1ieHe Ha 20 IPOLIEHTOB
HY)Ke HOMMHAJIBHOW CTOUMMOCTH) U (MJ1M) B OOMEH Ha MMEH-
HBIC MMPHUBATU3AUOHHBIC YCKU «I/IMyHICCTBO», a TaKXe
TMOJTyYeHbI B3aMEH JJ0JIEH I'pakJaH B UMYIIECTBE apEHTHBIX
¥ KOJUJICKTUBHBIX (HAPOAHBIX) IIPEATPUATHH ITPH IIpeodpa-
30BaHNU HX B aKIINOHEPHBIE 00IIECTBA; & TAK)KE CO3JAHHBIX
B IIpoIiecce IpeoOpa3oBaHus rOCyAapCTBEHHBIX, TOCY-
JAPCTBEHHBIX YHUTAPHBIX, aPEHIHBIX U KOJUIEKTHBHBIX
(HapOIHBIX) MPEANPUATHIH, TepepadbaThIBAIOIINX CEIHCKO-
x03stiicTBeHHY 0 Tpoaykiuio (1. 1.4)%. TlocraHOBICHHEM
Coseta Mununctpos Pecrryonuku benapycs ot 15 aBrycra
2013 1. Ne 721 yTBepxkJeH MepedyeHb X03AHCTBEHHBIX
00IIIeCTB, B OTHOIICHUH aKIUH (J1071€# B yCTaBHBIX ()OH/IAX)
KOTOpPBIX MUHCKHI TOPUCIIOIKOM HMEET TPEUM Yy ILIeCTBEH-
HOE MPAaBO Ha IPHOOpPETEHHE B COOCTBEHHOCTh I. MHUHCKA.

17O HEKOTOpBIX Mepax 0 PEryJupOBaHUIO MPEANPHHUMATEIHCKOM
nesitenpHOCTH: YKa3 [Ipesunenta Pecn. benapycs, 18 utons 2005 r.,
Ne 285 // KoncynsrantlImtoc: benapyce. Texuonorus [IPO® [Dnek-
tponHsIi pecypc] / OO0 «tOpCrexrpy». Murck, 2013.

'8 O HEKOTOPBIX BOIPOCAX PACIIOPSDKECHIUSI IMYIIIECTBOM, HAXOSIIIIMCS
B KOMMYHAJIbHOH COOCTBEHHOCTH, M NMPUOOPETEHHUs] UMYIIIECTBA B
COOCTBEHHOCTb aJIMHHHCTPATHBHO-TEPPUTOPUATIBHBIX SIMHUIL YKa3
IIpesunenta Pecryonuku benapyck, 16 Hos16. 2006 1., Ne 677 // Kon-
cynstantl Iroc: benmapycs. Texaonorus [TPO® [DnexTponHsIit pecypc]
/ 000 «tOpCnexrp» Munck, 2013.
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Hapsny ¢ oTKpBITEIME aKITHOHEPHBIMA OOIIECTBAMH B YKa-
3aHHBIU IEPEUYCHD OKA3aJTUCh BKIFOYCHBI TAKIKE 3aKPBITHIC
aKIIMOHEpHBIE O00IIECTBA, YTO MPOTHBOPEUUT CaMOH HX
MPUPOJIE, TIOCKOJIBKY YYaCTHHKH 3aKPBITOT0 aKIIHOHEPHOTO
O6H.IeCTBa MOT'YyT OTUYXJAaTh NPUHAAJIC)KAIINC UM aKIITUU
C COTJIacus IPYTUX aKIIMOHEPOB U (MIJIH) OTPaHUUYCHHOMY
KpyTY JIHII, a aKITHOHEPHI 3aKPBITOT0 aKITHOHEPHOT0 001IIe-
CTBa UMCIOT MIPEUMYIIICCTBCHHOE IIPABO Ha MOKYIIKY TAKHX
aKIMK B cuity yka3anus 3akona (1. 2 ct. 97 'K Benapycw;
. 2 ct. 97 'K Poccun).

[TpuHiMn cBoOOBI 1OrOBOpA MO CBOEH 11€JI€BOM Ha-
MPaBJICHHOCTH B TPAXTAHCKOM IIpaBe MPHU3BAaH CTUMYIIH-
POBaTh IOTOBOPHYIO aKTUBHOCTH CYO'BEKTOB I'PayKJAHCKOTO
000poTa, MPEeIOCTaBIIAS KM BO3MOXXHOCTD CAMOCTOSITEIIb-
HOT'0 ONpe/IesICHHs yCII0BHH goroBopa. ConepikaHue NpuH-
umna cBo0O/Ibl JOroBOpa, HA3BAHHOTO B YNCIIE OCHOBHBIX
HayaJ rpakIaHCKOT0 3aKOHO/IaTeNIbCTBA Kak Poccu, Tak n
Benapycwu, cBOAHTCS K TOMY, UTO TpakIaHe U IOPUINICCKIEC
JUIa CBOOOTHEI B 3aKITI0YEeHUH JoroBopa. [1o obmemy mpa-
BUITY, IOHYKJACHHE K 3aKIFOYCHHIO JOTOBOPA HE JOIMyCKa-
ercst. BO3MOXHOCTB yCTaHOBJIEHUS HCKITIOUEHHS U3 TOTO
MIpaBUJIa, POCCUNCKUH 3aKOHOAATENb O PAHUYMBAET TOIBKO
caydasmu, npegycmotpeHabivMu 'K Poccuu, 3akoHOM Htl
JIOOPOBOJIEHO MPHUHATHIM 0053aTebCTBOM. benopycckuit
3aKOHOJATENb MOMYCKACT MOHYXKIEHUE K 3aKJIIOUCHHIO
JIOTOBOpA KaK Ha OCHOBAHWU 3aKOHA, TaK W IPYTOro aKTa
rpakaaHckoro 3akononarenscTsa (cr. 391 I'K benapycn),
YTO, [0 HalleMy MHEHHIO, HE COrJIacyeTcs ¢ (yHIaMeH-
TaJbHBIM XapaKTepOM MPHUHIIUIIA CBOOOBI JOrOBOpa Kak
OCHOBHOT'O Ha4aja rPa’kJJaHCKOT'O 3aKOHOAATEIHCTBA.

BaxxHo#i cocTaBIISIOMIEH MPIHIIAIIA CBOOOIEI TOTOBOpa
SBIISIETCS MPaBO CyOBEKTOB T'PaKIaHCKOTO0 000pOTa Ha
CaMOCTOSITEJIBHBIN BBIOODP BUA 3aKJII0YaEMOT0 IOTOBOPA.
Cratbsa 421 I'K Poccun npenycmarpuBaet, 4TO CTOPOHBI
MOT'YT 3aKJIIOYUTH JIOrOBOP, KaK MPEIyCMOTPEHHbIN 3a-
KOHOM, TaK M TaKOil, KOTOPBIHA B 3aKOHAX BOOOIIE HE yIIO-
MUHAETCsI, HO OyeT HanboJiee COOTBETCTBOBATH CYIIIECTBY
BO3HUKIIUX MKy CTOPOHAMH IIPABOOTHOIICHUN U OTITH-
MaJIBHO MX PEryJIupoBaTh. beropycckuit 3akoHoIaTeNb HE
MPeoCTaBIIsIeT CyObEeKTaM JOTOBOPHOIO IIPOLIECCa IIPABO
3aKJII4YaTh TaK HAa3bIBACMbIC, HCTIOMMCHOBAHHBIC (HCI/IS-
BECTHEIC 3aKOHY, HO HE IPOTHBOPEYAIINE OOIIIUM HadasiaM
U CMBICTY TPa)XTaHCKOTO 3aKOHOIATEIbCTBA) TOTOBOPHI,
MPEIOCTABIISAS UM JIMIID [TPABO 3aKJIFOUCHIS CMEIIaHHBIX
JIOTOBOPOB (JIOTOBOPOB, COJIEPIKAIIMX SIEMEHTHI H3BECTHBIX
3aKOHOJATENBLCTBY JoroBopoB) (1. 2 ¢T. 391 I'K benapycn).
OnHaKo Takoe MPaBO JOTMYHO BEITEKACT M3 OJI0KEHUH CT.
7 I'K Benapycu, B COOTBETCTBUU € KOTOPOH, I'Pa’KIaHCKUE
mpaBa W 00S3aHHOCTH BO3HUKAIOT U3 JOTOBOPOB M MHBIX
CHIETIOK, IPETyCMOTPEHHBIX 3aKOHOATEIIBCTBOM, a TAKIKE

1540

13 JOTOBOPOB M MHBIX CHEJNIOK, XOTSI i HE MPEAYCMOTPEH-
HBIX 3aKOHO/ATEJIILCTBOM, HO HE MPOTHBOPEUALIUX EMY.
B03M0OXHOCTB CO3/TaHM 1 HOBBIX BUJIOB JOTOBOPOB BBITEKACT
taxxe u3 cmbicia 1. 1 ct. 310 'K benapycu, 3akperisronieit
OTKPBITHIH IIepeUeHb CIIOCOO0B 00ECIICYSHHU T UCTIOTHEHHU ST
0053aTeTBCTB: «UCTIOHEHHE 0053aTEIHCTB MOXKET 00ecTIe-
YHUBAThCSl HEYCTOMKOM, 3aJI0r0M, YAEpKaHUEM UMYILIECTBA
JIOJDKHUKA, TOPYUYUTEIBCTBOM, TapaHTHEH, OaHKOBCKOM
rapaHTHel, 3a1aTKOM U IPyTUMH crioco0amu, MpeaycMo-
TPEHHBIMH 3aKOHOJIATEIILCTBOM HIIU JOTOBOPOM.

OyHAaMEeHTaNbHBIM XapakTep MPUHLKIA CBOOOBI
JIOTOBOpa HE BCTYNAET B IPOTUBOPEUUE C AOMYCTUMO-
CTBIO €T0 OTpaHWUYCHHs.. MHOTOYNCICHHbBIE OTPAaHUYCHHUS
UCCIIETyeMOro TPUHIIUIIA YCIOBHO MOXKHO Pa3/eiIHUTh Ha
oOmye, ycTaHaBIMBaONIUEe OOIIME MPEebl OCYIIEeCT-
BIIeHUS rpaxaanckux npas (cT. 9 'K benapycu; ct. 10 'K
Poccun) u ciennanbhble. Tak, 3aKir04eHne 10ropopa o0si-
3aTEIBHO B CIIyYasiX 3aKJIIOUEHUs ITyOJINYHOTO I0TOBOPA;
3aKJIFOYEHHN S JOTOBOPA C JIUIIOM, BEIMT PABITM TOPTH; IIPH
HaJIMYUH MPEIBApUTEIFHOTO IOTOBOPA M TPEOOBaHUH €T0
MPUHYAUTEIBHOTO MCIOJIHEHHUS. 3HAUYNTEIBHOE KOJINYe-
CTBO OCHOBAaHWHU, CBHJETEIBCTBYIOUINX 00 00sI3aHHOCTH
3aKJIFOYUTH JIOTOBOP B CUJTY TPEOOBaHUI 3aKOHA, CKOHIICH-
TPUPOBAHEI B cepe CTPaxoBaHUS. DTH CIydan KacaroTcs
KaK 00s53aTeNbHOTO JUYHOTO, TAK U MUMYIIECTBEHHOTO
cTpaxoBaHus. B wactHOoCTH, Kak B Poccuu, Tak u B benapycu
MIPEAYCMOTPEHO 00513aTEIILHOE CTPAXOBAHUE IPAXKTAHCKOH
OTBETCTBEHHOCTH BJIA/ICIbIIEB TPAHCIIOPTHBIX CPEJICTB.

Kpome Toro orpanuueHus NpuHIKIIa CBOOOIBI J10-
roBOpa MOT'YT BBIPAXKaThCsl HE TOJBKO B MOHYKJIEHUH K
BCTYIUIEHHIO B JOTOBOPHBIE OTHOIIEHH I, HO 1 B 3aIIPETe
3aKJIIOYeHU s JoroBopa. Tak, crennanbHbIi BHI OT paHu-
YEHHI MPUHITUIIA CBOOOIBI JOTOBOPA, BEIPAKCHHBIN B 3a-
IpeTe Ha BCTYIJIEHUE B IOTOBOPHBIE ITPABOOTHOIICHUS,
CBsA3aH C MPpaBOBBIM PETYJIUPOBAHUEM MOHOIIOJIUCTHYC-
CKOM JIESITEIILHOCTH.

Kak B I'K Poccun, tak u B I'K benapycu 3akpemniien
MPUHIUI HENPUKOCHOBEHHOCTH COOCTBEHHOCTH, MCXOJS
U3 COACPIKaHUS KOTOPOT'0 COOCTBEHHUK BITPABE 110 CBOEMY
YCMOTPEHHIO COBEPIIATH B OTHOIICHUH ITPUHA/IJIEKAIIETO
€My MMYIIECTBa JII00bIe NeHCTBHS, HEe IPOTHBOpEUAIHe
3aKOHO/IATEIBCTRY, OOIIIECTBEHHOM MOTB3€ U OE30TaCHOCTH,
He HaHOCSIINE Bpe/ia OKPy Karoel cpeie, HICTOPUKO-KYJIThb-
TYPHBIM LHEHHOCTSIM M HE YIIEMJISIIOIME TPAB U 3allnIIa-
€MBIX 3aKOHOM MHTEPEecOoB pyrux Jul. COOCTBEHHUK 00-
JafaeT cBOOOOMN BIai€HNU A, TOJIb30BaHU, PACTIOPSIKEHUS
umymiectBoM. Onnako Ykasom Ilpesunenta PecnyOnuku
Benmapyce ot 23 despang 2012 r. Ne 100 «O mepax mo co-
BEPIICHCTBOBAHHIO y4eTa M COKPAIICHHUIO KOJIWYECTBA
MyCTYIOIMX U BETXUX JOMOB B CEILCKOW MECTHOCTH)
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NPUHIUI HEPUKOCHOBEHHOCTH COOCTBEHHOCTH IOJ-
Beprcs CyLICCTBCHHBIM OrpaHUYCHHSIM. B dacTHOCTH,
MIPaBo MOJIB30BAHUS UMYIIECTBOM TPAHCPOPMHUPOBATIOCH
B 00513aHHOCTb [TOJIb30BaHUs UM. Tak, eClIu B TEUEHUE TPEX
JIET OAPSJ JINIA, UMEIOLIIE TPABO IT0JIb30BAHMSI TYCTYI0-
LIMMU IOMaMH, IIPOKUBAIOT B HUX B COBOKYTTHOCTH MECHEE
OJIHOTO MecCsIa B KaJICHIAPHOM IOy U HE IPEICTABISIOT
B HCIIOJTHUTEIBHBI KOMUTET IEPBUYHOTO TEPPUTOPHAIIb-
HOT'O YPOBHS NMHCBMEHHOE YBEJIOMIJICHHE O HAaMEPEHHH
HCIIOJIb30BaTh TAaKOW JIOM ISl TPOKUBAHUS, UX AEHCTBHS
KBaTH(DHUITMPYIOTCSI KaK 0TKA3 OT MpaBa COOCTBEHHOCTH'.
Bwmecte ¢ Tem, B coorBeTcTBUU co cT. 237 I'K Benmapycn
OTKa3 OT IpaBa COOCTBEHHOCTH OCYLIECTBIISCTCS IyTeM
00BSBIICHHS 00 9TOM JTHOO COBEPLICHHS APYTHX JCUCTBUIA,
OIIPEJICNICHHO CBHJICTEILCTBYIONINX 00 YCTPaHECHUH COO-
CTBEHHMKA OT BJIAJICHMSI, TIOJIb30BAHUS U PACIIOPSIKESHUS
UMYIIECTBOM 0€3 HAMEPEHHU 1 COXPaHUTh KaKHe-T100 1paBa
Ha 3TO UMYIIecTBO. Hencronap3oBaHue *KUJIOro momere-
HUS AU IPOKUBAHUS HE MOXKET SBIATHCS OE€3yCIOBHBIM
CBHJICTEILCTBOM HaMEPEHHUs JIMLA OTKAa3aThCs OT IpaBa
COOCTBEHHOCTH Ha JKMJIOE TOMEIICHHE.

Omnpenensisi copepkanue mpaBa COOCTBEHHOCTH, 3a-
KOHO/IaTeJIb YCTAHABIMBAET, YTO MPHU OCYIIECTBICHUU
MPUHAJIC)KAIIET0 eMy IIpaBa COOCTBEHHOCTH COOCTBEH-
HUK HE JIOJDKeH COBEPLIATh ACHCTBHS, MPOTUBOpEUAIUE
3aKOHO/IATeNbCTBY, OOIIECTBEHHON MoJib3e M Oe3omnac-
HOCTH, HaHOCSIIHE BpPEJA OKPY’XKAIOLIEH cpese, NCTOpH-
KO-KYJIBTYPHBIM IIEHHOCTSM WJIU YIIEMJISIONIUE [TpaBa 1
3aIIHIaeMble 3aKOHOM HHTEPECH! APYTUX JUIl. 3aIpeTh
Ha COBEPILCHNE HEKOTOPBIX ICHCTBUI MOTI'Y T BEITEKATh M3
TpeOoBaHWH COOIOCHNS CAHUTAPHBIX, BETCPUHAPHBIX U
IpyTUX npaBuil. [Ipy H3BECTHBIX 00CTOATEIBECTBAX 3aKOH
Jla)ke CAaHKIIMOHUPYET BO3MOXXHOCTH MPHHYIUTEIBHOTO
u3bATHS y coOcTBeHHUKa nmyniectBa. Cormnacno 'K k
YHUCITY TAKUX OCHOBAHMH OTHOCSITCS: OTUYXKIACHUEC UMYIIIC-
CTBa, KOTOPOE B CHJIY aKTa 3aKOHOJATEIbCTBA HE MOXKET
MIPUHAUICKATH JAHHOMY JINIY; OTYY K ICHHUE HeJIBHIKUMO-
IO HMYIIECTBA B CBS3U C U3BATUEM 3€MEIBHOIO YYacTKa;
BBIKYTI 0€CX035IICTBEHHO COJICPKUMBIX KYJIBTYPHBIX IICH-
HOCTEH; BBIKYTI IOMAITHUX )XUBOTHBIX; PEKBU3HUIIHS U JIP.
13 MIPUBCACHHOI'O MICPEUYHA OCHOBaHUM MPUHYAUTEIBHOI'O
MpeKpaIeHus MpaBa COOCTBEHHOCTH OOJIBIIMHCTBO HOCUT
BO3ME3/IHBII XapaKTep M TOJBKO B JIBYX CIy4asX pedb
uaeT 0 6e3BO3ME3THOM U3BSTHH Y COOCTBEHHHKA [TPUHAJI-

19O HEKOTOPBIX MEpaXx O COBEPIICHCTBOBAHHIO YUETa M COKPAILCHHIO
KOJTMYECTBA MyCTYIOIIMX U BETXHX JIOMOB B CEIBbCKOW MECTHOCTH:
Vka3 Ilpesunenra Pecriybnuku benapycs ot 23 dep. 2012 1, Ne 100
// Koncynerantllnroc: benapyce. Texuonorus [IPO® [DnekrpoHHbIit
pecypce] / OO0 «}OpCnexrp». Munck, 2013
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JIeKAIIEro €My UMYIIECTBA: IPH 0OpaIleHNN B3bICKAHUS
Ha UMYIIECTBO MO 00s3aTenbCcTBaM M KOHpHCKauuu. B
cooTBeTcTBHU cO cT. 243 'K Poccun, umymecTBo MOXKeT
OBITH 0€3BO3ME3/THO U3BSATO Y COOCTBEHHHUKA 10 PELICHUIO
CyJlla B BUJE CAHKI[UH 3a COBEPIIECHHE NPECTYIICHUS UITH
MHOTO MMPAaBOHAPYIICHUS (KOH(DHUCKAIIHS) JINIIH B CTydasX,
npeanycMoTpeHHbIx 3akoHoM. 'K benapycu pomyckaet
KOH(UCKAIMIO Ha OCHOBAaHMH 3aKOHOJATEIBHOTO aKTa
(ct. 244). K yuciy 3akOHOAATEIBHBIX aKTOB OTHOCSITCS HE
TOJIBKO 3aKOHBI, HO Takke JlekpeTsl 1 Ykassl [Ipe3unenra,
YTO BCTyHaeT B mpoTuBopedue co cT. 44 Koncturynuu
Pecniy6nmkn Benapych, B COOTBETCTBHH C KOTOPOH Tpe-
KpaleHne MmpaBa COOCTBEHHOCTH BOIPEKH BoJe cO0-
CTBEHHHUKA JOJKHO OCYIIECTBIISITHCS TOIBKO B CIIydasiX,
MPEAYyCMOTPEHHBIX 3aKOHOM.

B cooTBeTCTBHY C TPUHITUIIOM 100POCOBECTHOCTH IIPH
YCTaHOBJICHUH, OCYIIECTBICHUH U 3aIUTE TPakTaHCKHUX
IpaB U NPU UCHOIHEHUHU T'PaKJAAHCKUX 00sS3aHHOCTEH
YYaCTHUKHU T'PAXKJAHCKUX MPABOOTHOMIEHUH JOIKHBI
JIeiCTBOBATH 10OPOCOBECTHO. JlaHHBII TPUHIINTI TTOSIBHI-
cst muiib B HOoBoM penakuuu ['K Poccun, B 'K benapycu
Ha3BaHHBIN IPUHIIMII BKJIIOYEH €Ille C MOMEHTA IPUHSTHS
KOJIeKCa, OJTHAKO, C(HOPMYJIMPOBAH B BUJIEC TPE3YMITHBHOM
HOPMBI: JOOPOCOBECTHOCTh U Pa3yMHOCTh y4aCTHHKOB
rpakJaHCKHUX MPABOOTHOLICHUH MpeAToiaraeTcs, mo-
CKOJIBKY He ycTaHOBJIeHO HHoe. [lonaraem, uto copepxanue
MIPUHINIIA HYKJJaeTCsl B KOPpeKTHpoBKe. HecMoTps Ha TO,
YTO NPE3yMIIIMH U IPUHIIHITHI IpaBa KMEIOT MHOTO 00111e-
0, IPUHLIMITHAIBHAS Pa3HUIIA MKy HUMHU odeBHaHA. OHa
3aKJII0YaeTCsA B TOM, UTO NMPE3yMIIIHS — JTUIIb BEPOSITHOE
MIPEATIONIOKEHUE, KOTOPOE MOXKET OBITh OMPOBEPTHYTO,
B TO BpeMs KaK NMPHUHIHUII IpaBa IpeJICcTaBisieT co0oi
HEONPOBEPKUMOE, OCHOBOIOJIATaloIIee, YHUBEPCATbHOE
pyKOBoAsIIee Hadyajao, XapakTepus3yoliee CyluHOCTh U
HazHauyeHue npasa. [IpaBoBble MPE3yMITLINN U TPUHLUIIBI
IIpaBa — CaMOCTOATEIbHBIC TIPABOBBIC SIBJICHUS, KOTOPbIC
HEJIOMyCTHMO CMENINBarh. [IpuHINI 10OPOCOBECTHOCTH
YYaCTHUKOB T'PAXKJAHCKUX MPABOOTHOIICHUH OJKEH
3aKpeIUISIThCS B TPaKJAHCKOM 3aKOHO/ATEIbCTBE HE B
Ka4yecTBe NMPE3yMIILHHU, a Hapsay C Heil.

C oaHO# CTOPOHBI, MPUHIIUI JOOPOCOBECTHOCTH
agpecoBaH (PU3MYECKUM M IOPUAMUYECCKUM JIMIIAM, BbI-
CTYHalOIIMM B Ka4eCTBE YYACTHUKOB TI'Pa’KJAaHCKHX
MPaBOOTHOIICHUH U coliepkalnuii TpedoBanue 100poco-
BECTHOI'0 IMOBEICHMUS, a C APYTOil — rocyAapCTBY, KOTOpOe
JIOJDKHO JIeHCTBOBATH JOOPOCOBECTHO, YCTaHABIMBas
«IpaBHUJIa UTPBD» I YYaCTHUKOB I'PakJaHCKOM 000-
poTa u coOnoaaTh ycTaHOBIEHHbIE TpaBuiIa. Hanndue
Ke B T'PaX JAaHCKOM 3aKOHOJATENbCTBE MPE3yMIIIHHU
100pOCOBECTHOCTH MPEI0JIAraeT, YTO yKa3aHHbIE Op-
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TaHBI TOJDKHBI HCXOIHUTH U3 €€ MOJOKEHUH TPH OLICHKE
MOBEJCHUSI BCEX CYOBEKTOB I'PaXKJAHCKO-IIPABOBBIX OT-
HOLICHUH, B TOM YHUCJIE MPEATIPUHIMATEIICH.

Cnenys TpeboBaHUsIM NMpHUHIUIA J00pOCOBECT-
HOCTH, 3aKOHOJATeNIb HE JOJKEH MPEeaOCTaBIATh
3aIUTYy UHTEpecaM HeTOOPOCOBECTHBIX YYAaCTHHUKOB
rpaxgaHckoro obopora. Tak, B COOTBETCTBHUH C m. 1
ct. 314 'K Benapycu u n.1 ct. 333 'K Poccumn, cyny
MPEI0CTaBICHO MPaBO CHUIKATh pa3Mep HoJJIexKalieH
B3BICKaHHMIO HeycTOoku. OnHAaKO cienyeT NPUHUMATh
BO BHUMAHUEC, UYTO YUHACTHUKHU I'PaXKITaHCKUX MTPaBOOT-
HOIIGHHI CBOOOIHBI B yCTAHOBJICHUHN CBOUX ITPAB U 005-
3aHHOCTEH Ha OCHOBE JOTOBOpA, a TAK)KE B MPUHATHHU
Ha ce0s MpeaycMOTPEHHOH 3aKOHOM HJIM JOTOBOPOM
OTBETCTBEHHOCTH B OTHOLICHNUH CBOETO KOHTPAreHTa u
B omnpejesieHnH ee oobema. [Ipu 5TOM B COOTBETCTBUH
co c¢1. 9 'K Benapycu u ct. 10 'K Poccun mobpoco-
BECTHOCTH M Pa3yMHOCTh YYaCTHHUKOB T'PakJAaHCKOTO
obopoTa mpexanonaraeTcs. be3ycioBHO, HETB3S HCKITIO-
4aTh TOTO, YTO OTJACIbHBIE YYACTHUKH TPakTaHCKOTO
obopora, umeromue 6oJiee CUIIbHbIC TTO3UIINU HA PHIHKE,
CIIOCOOHBI HaBs3bIBATH KOHTPAreHTaM CBOU YCJIOBUS
B 4aCTH pa3Mepa JOroBOpHOU HeycToiku. Hanuuue B
JIEHCTBYIOIEM 3aKOHOJATEIbCTBE MMPAaBUIIa O CHIKCHU N
HEYCTOWKY BBI3BAHO MOTPEOHOCTHIO YCTAHOBHUTH OTIpEe-
JIEJICHHOE PaBHOBECHE CUJI B JOTOBOPHBIX OTHOIICHUX,
3alIUTHTH «cl1a0yl0» CTOPOHY JJOTOBOpA.

Benopycckuil 3akoHOAATENb NPENIOCTABISACT CYAY
MPaBo 10 CBOEMY YCMOTPEHHIO ONPEACIsTh pa3Mep Mmpo-
[IEHTOB, HA KOTOPBIA MOKET OBITh CHI)KEHA HEYCTOWKA B
OTHOIIICHUH PA3INIHBIX CYOBEKTOB. Kpome Toro, B OMHUX
CIydYasix CyI YAOBICTBOPSET XOAAaTaiiCTBO CTOPOHKEI 00
YMEHBIICHUH HEYCTOWKH, a B JPYTUX — HET, MOCKOJIb-
KY CHHMJ)KEHHE HEYCTOHKH SIBJISIETCSI He 00s3aHHOCTBIO,
a mpaBoM cyjna. Eciaum ke cya CHHXKaeT MOAJIeKAITYI0
B3BICKaHUIO HEYCTOWKY IO COOCTBEHHON WHHIIMATHBE,
TO OTPaHUYUBACTCS W MPUHIIUII PABEHCTBA YIaCTHUKOB
rpax JaHCKHX IpaBooTHOMEHUH. Ho, 4To camoe BaxxHOE,
CHUXKasl pasMep IMojJiexalnieldl B3bICKAHUI0 HEYCTOMKH,
CyJl TIOOUIPSIET HEUCIIPABHOTO, @ HEPEIKO U HeI00poco-
BECTHOTO JIOJDKHHKA.

B xoHTEKcTEe MPOBOJMMOTO HCCIEIOBAHUS BCIIO-
MuHaeTcs BecbMma TouHbIH Tesuc O.C. Nodde: «Besakuit
MPUHIIAI, KaKUM ObI OOIIMM OH HU OBLI, HE JHUIIAETCS
CBOETO 3HAYCHUS M TOT/a, KOT/1a OH TEPITUT T€ UIU UHBIC
UCKJIFOUEHUS, €CIIM, OJIHAKO, MOCIEeHNE IeHCTBUTEIb-
HO SIBJISIFOTCSL UCKITIOYCHUSIMHE...»*". [I03TOMY KaskIbIit

2 Hogpghe O.C. OTBETCTBEHHOCTh MO COBETCKOMY T'PAXKIAHCKOMY
npasy. — JI., 1955, C. 29.
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pa3 mMpu pemeHNH BOMPOCa O JAOMYCTHMOCTH T€X WU
HWHBIX OTPAHUYCHUH MPUHIIUIIOB T'PaXXJAHCKOTO MpaBa,
3aKOHOJATEII0 HEOOXOIMMO, TIPEXKIC BCEro, OICHHUTH,
HAaCKOJILKO OHM OINpaBAaHbl C TOUKHU 3peHHs OayaHca
YaCTHBIX U OOIICCTBEHHBIX HHTEPECOB. A, BO-BTOPBIX,
CTPOTO CJIENOBATH MPABUIY O TOM, YTO JI000E OrpaHu-
YeHHWe MPUHINIA TOJHKHO YCTAaHABIUBATHCSA TOJNBKO Ha
OCHOBAHHM 3aKOHA U B COOTBETCTBUU ¢ KoHCTUTYIIHEH
crpanbl. KpoMe Toro, mosaraem, 4To KOppeKTHPOBKaA
otnenbHbIX nonoxenuit 'K benapycu nytem peueniuu
nonoxkenuit 'K Poccun OyneT ciocodcTBOBaTH YHUDH-
KallMy 3aKOHONATEIbCTBA CTPAH-YYACTHHI[ COIO3HOTO
rocyaapcTBa B JAyXe TMOJOXKEHUHW MPUHIATOTO paHee
MopnensHoro I'paxknanckoro koaekca crpan CHIL
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